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)
)
Petitioner,
)
v.
)
)
)
SHANNON BUSHEY, Santa Clara County
)
Registrar of Voters,
)
Respondent,
)
)
Michele Dauber, Magdalena G. Carrasco, Grace )
H. Mah, Robert Livengood, Raul Peralez, Richard )
)
Tran, Gary Kremen, Patrick J. Burt, Amado M.
Padilla, Shanta Franco-Clausen, Yan Zao, Jennifer)
Briscoe, Suzanne E. Doty, Allan Seid, M. Veira C.)
Whye, Kavita Tankha, Sophia Yen, Gabriel
)
)
Manjarrez, Steve Ko, Paulette Altmaier,
)
Real Parties in Interest
AARON PERSKY,

---------------:

Case No.:
VERIFIED PETITION FOR WRIT OF
MANDATE

IMMEDIATE ACTION REQUIRED
ELECTION LAW MATTER ENTITLED TO
CALENDAR PREFERENCE
(Code Civ. Proc.,§ 35)
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27
28

Petitioner Aaron Persky petitions this Court for an alternative writ of mandate and order to
show cause, and a peremptory writ of mandate, and by this verified petition alleges:
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1
2

1.

Petitioner respectfully requests that this Court issue an alternative writ of mandate and

order to show cause, and then a peremptory writ of mandate, commanding the following:

3

A.

That respondent Shannon Bushey, as Santa Clara County Registrar of Voters,

4

withdraw certification of the August 1, 2017 petition to recall Petitioner, a Judge of the Santa

5

Clara County Superior Court, and instead refer the recall to the California Secretary of State

6

as the officer with proper jurisdiction over recall of Superior Court judges;

7

B.

That real parties in interest, the sponsors of the recall petition, be enjoined

8

from circulating any recall petition until the Secretary of State has notified the real parties in

9

interest that the form and wording of the petition has met the requirements of the Elections

10

Code and has certified the petition for circulation;

11

C.

That respondent Shannon Bushey withdraw certification of the August 1, 2017

12

petition to recall Petitioner, and that real parties in interest, the sponsors of the recall petition,

13

be enjoined from circulating the petition while it has the misleading and inaccurate statement:

14

"We demand an election of a successor to that office." Ifthere were a vacancy in the position

15

of superior court judge as a result of a recall, the vacancy would be filled by an appointment

16

by the Governor, and not by election.

17

2.

Petitioner Aaron Persky is a registered voter and resident of the County of Santa Clara.

18

Judge Persky is a Judge of the Santa Clara County Superior Court. Judge Persky was appointed to

19

the Superior Court in 2003 and has been periodically reelected since then, most recently in 2016 for a

20

six-year term.

21

3.

Respondent Shannon Bushey is now, and at all times herein mentioned was, the

22

Registrar of Voters for the County of Santa Clara. She received the petitions for the attempt to recall

23

Judge Persky and assumed control over the petition process.

24

4.

Real parties in interest, Michele Dauber, et al., ("RPis") submitted the petition which

25

is the subject of this petition. They are named herein as real parties in interest because they will be

26

affected by any order that restricts the circulation of the recall petition or which requires that the

27

petition be submitted to the Secretary of State.

28

5.

On or about June 26, 2017, a notice of intention to recall Judge Persky was submitted
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1

to the Santa Clara County Registrar of Voters office. Judge Persky submitted an answer. On or

2

about July 10, 2017, real parties in interest submitted to Bushey a document entitled Petition for

3

Recall of Judge Aaron Persky which contained the notice of intention and the answer. A copy of the

4

July 10, 201 7 petition is attached hereto as Exhibit A. On information and belief, the petition was not

5

submitted to the California Secretary of State. The petition contained the names of 20 proponents of

6

the recall. The petition contained the words, "We demand an election of a successor to that office."

7

6.

On or about July 13, 2017, an attorney on behalf of Judge Persky wrote to Bushey

8

objecting to several items in the proposed petition. A copy of that letter is attached hereto as Exhibit

9

B. Among other objections, the letter objected to Bushey receiving the petition and questioned

10

whether she was the appropriate officer to receive it.

11

7.

The Registrar did not acknowledge that she was not the proper elections official, and

12

continued to preside over the recall petition. An attorney from the Office of the County Counsel

13

responded by email. A copy of the email is attached hereto as Exhibit C.

14

8.

The Registrar wrote to real parties in interest pointing out several flaws in the petition.

15

On or about August 1, 2017, real parties in interest submitted to the Registrar a second amended

16

petition which still contains the reference to an election of a successor. A copy of the second

17

amended petition is attached hereto as Exhibit D.

18
19
20

9.

On or about August 9, 2017, the Registrar confirmed to Professor Dauber that the

August 1, 2017 petition had been approved for circulation.
I.

THE SECRETARY OF STATE SHOULD HANDLE THE RECALL BECAUSE A
SUPERIOR COURT JUDGE IS A STATE OFFICER.

21
22

10.

Under Article II, section 14 of the California Constitution, Article VI, sections 1 and

23

16 of the California Constitution, and Elections Code section 11221(c)(l), respondent has a clear,

24

present, mandatory, and ministerial duty to refrain from unlawfully serving as the presiding elections

25

official for any attempt to recall Petitioner. Bushey, as Registrar of Voters for Santa Clara County, is

26

not the proper party to have received the recall petition or to preside over the recall.

27

28

11.

Article 2 of the California Constitution provides for recall. Article 2, section 14(a)

provides for the recall of state officers, and provides in part that "(a) Recall of a state officer is
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1

initiated by delivering to the Secretary of State a petition alleging reason for recall." Article 2,

2

section 14(b) discusses "statewide" officers. It requires recall petitions against "statewide" officers to

3

be signed by "12 percent of the last vote for the office, with signatures from each of 5 counties equal

4

in number to 1 percent of the last for the office in the county." Section 14(b) then refers to recalls of

5

"Senators, members of the Assembly, members of the Board of Equalization, and judges of courts of

6

appeal and trial courts," for which the signatures must equal "20 percent of the last vote for the

7

office." This constitutional provision covers "state" officers. Section 14(c) provides that the

8

Secretary of State shall maintain a continuous count of the signatures certified to that office.
12.

9

Section 14 thereby treats "judges of ... trial courts" as state officers, for whom a

10

recall is initiated by delivering the petitions to the Secretary of State, not to a county registrar of

11

voters.

12

13.

Article 2, section 19 says the Legislature shall provide for recall of local officers. In

13

conflict with Article 2, section 14, the Legislature has erroneously categorized Superior Court judges

14

as "local" officials in Elections Code sections 11001-11004. Section 11001 states that judges of the

15

courts of appeal are considered state officers, but judges of trial courts are considered county officers.

16

Elections Code section 11002(a) provides that a county elections official is the elections official for

17

trial judges. But the Elections Code otherwise acknowledges that trial court judges are state officers.

18

Elections Code section 11221 (c)( 1) provides in part: "In the case of a state officer, including judges

19

of courts of appeal and trial courts, the number of signatures shall be as provided for in subdivision

20

(b) of section 14 of Article II of the California Constitution."

21

14.

The Legislature has elsewhere defined trial courts as state agencies and trial court

22

judges as statewide officers. Government Code section 3202, pertaining to political activities of

23

public employees, "applies to all officers and employees of a state or local agency." It defines local

24

agencies as counties,' cities, and other political subdivisions. It defines "state agency" as "every state

25

office, department, division, bureau, board, commission, superior court, court of appeal, the Supreme

26

Court, the California State University, the University of California, and the Legislature." (Gov.

27

Code,§ 3203, subd. (b) [emphasis added].) Government Code section 84215(a), pertaining to filing

28

of campaign statements, specifically includes "superior court judges" in the category of "statewide
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1

elected officers."

2

15.

The California Supreme Court has generally recognized that judges are state officers.

3

In Olson v Cory (1980) 27 Cal.3d 532, 543, a case concerning pensions, the Supreme Court did not

4

distinguish between appellate and trial court judges when it found: "Judges are state officers."

5

16.

The system by which state trial courts are funded also shows legislative intent that trial

6

court judges be categorized as state officers. The Lockyer-Isenberg Trial Court Funding Act of 1997,

7

added by Stats.1997, c. 850 (A.B.233), shifted fiscal responsibility for support of the trial courts from

8

the counties to the state.

9

17.

Read as a whole and interpreted properly, California's constitutional and statutory

10

provisions relating to trial courts and trial court judges categorize trial court judges as state officers

11

and not as county or local officers. To the extent the Legislature has enacted contrary statutes, those

12

statutes conflict with the legislative intent expressed in the California Constitution and other statutes,

13

and are unenforceable. (See Stockburger v. Jordan (1938) 10 Cal.2d 636, 648-49.) Any petition to

14

recall Petitioner must be submitted to the Secretary of State, and the Secretary of State must preside

15

over the attempted recall.

16

18.

Petitioner has a beneficial right in respondent's performance of its mandatory duties

17

under the law, and in respondent's refraining from the unlawful performance of a duty properly

18

vested in the Secretary of State. Petitioner is beneficially interested in the issuance of a writ of

19

mandate. Petitioner has a clear, present, substantial and vested right under the law, including but not

20

limited to, Article II, section 14 of the California Constitution, Article VI, sections 1 and 16 of the

21

California Constitution, and Elections Code section 11221 (c), to have the Secretary of State

22

determine the sufficiency of any recall petition, and to enjoy the benefit of any and all procedural

23

protections afforded to state officers. Respondent's refusal to acknowledge Petitioner's rights

24

threatens to harm Petitioner by depriving him of these procedural protections.

25

19.

Petitioner and the public would be prejudiced if the August 1, 201 7 petition were

26

allowed to circulate. Elections Code section 11042(c) requires the election official to review the

27

proposed petition and to require the proponents to resubmit it until it fully complies with the law." As

28

alleged herein, the RPis submitted a flawed petition to the incorrect official. Allowing such a petition
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1

to circulate would result in confusion and waste of public resources. Furthermore, the sufficiency of

2

a recall petition must be challenged at the earliest opportunity, not after the election. (See Lenahan v.

3

City ofLos Angeles (1939) 14 Cal.2d 128, 132-34; Long v. Hultberg (1972) 27 Cal.App.3d 606, 608-

4

09.)

5

20.

A judicial determination that the recall of a superior court judge falls within the rules

6

for state officers is crucial in light of recent amendments to the Elections Code contained in Senate

7

Bill No. 96, Chapter 28, approved by the Governor on or about June 27, 2017, to take retroactive

8

effect. SB 96 amends Elections Code section 11104 to require elections officials to give periodic

9

updates to the Secretary of State of the number of signatures collected and the number of valid

10

signatures. SB 96 also amends Elections Code section 11108 to require the Department of Finance to

11

estimate the cost of the recall' election. Furthermore, Elections Code section 11108(b) allows voters

12

30 days to withdraw their signatures after submittal of the recall petitions. These protections are not

13

afforded in local recalls, but are afforded in state officer recalls.

14

II. THERE WOULD BE NO REPLACEMENT ELECTION FOR A SUPERIOR COURT
JUDGE BECAUSE THE GOVERNOR WOULD FILL THE VACANCY.

15
16

17
18

21.

The petition is also flawed, and should be enjoined from circulation, because the

petition states in error: "We demand an election of a successor to that office."
22.

Not every recall election results in a replacement election. Section 15 of Article 2

19

authorizes the Governor to call an election to elect a successor "if appropriate." Although Elections

20

Code section 1104l(a)(l) requires that a petition contain "a request that an election be called to elect

21

a successor to the officer," this conflicts with the California Constitution as applied to superior court

22

judges. Under Article VI, section 16(c), "the Governor shall appoint a person to fill the vacancy

23

temporarily until the elected judge's term begins." Government Code section 1770(d) provides that

24

an office becomes "vacant" upon an officer's "removal from office." Although the Government

25

Code does not specifically designate recall as a "removal from office," Article II, section 13 of the

26

California Constitution defines "recall" as "the power of the electors to remove an elective officer."

27

The recall of a Superior Court judge therefore constitutes a removal from office, resulting in a

28

vacancy for the Governor to fill under Article VI, section 16(c). Elections Code section 11041(a)(l)
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1

2
3
4
5
6

7

is null, void, and unenforceable to the extent it conflicts with Article VI, section 16.
23.

In its Guide to Recall for Local Officers ("Guide"), the Registrar acknowledges the

law may call for the Governor to appoint the successor to a recalled judge, as follows:
Although it is clear that Superior Court judges are subject to recall, Article VI,
Section 16 of the California Constitution creates some legal uncertainty as to whether
the successor to a recalled judge is elected by the voters or appointed by the
Governor. If it is the latter, obviously the need for a contest involving successor
candidates is eliminated. It is, therefore, suggested that Elections Officials seek their
own legal counsel to clarify this issue should it arise.

8

(See Guide, p. 23, available at https://www.sccgov.org/sites/rov/Info/Pages/Recalls.aspx [emphasis in

9

original].) A true and correct copy of the Guide is attached hereto as Exhibit E.

10

24.

This is a matter of urgency in informing the voters of whether there would be a

11

replacement election or whether the governor would fill the vacancy in the event of a recall. Some

12

voters may not sign the recall petition if they believe that the position would be filled by appointment

13

rather than by election.

14

25.

This is a matter of urgency in preventing respondent's unlawful exercise of authority

15

that is properly vested in the Secretary of State. Unless the respondent is required to cease

16

conducting the recall election and transfer the matter to the Secretary of State, and unless RPis are

17

required to restart the process by submitting the petition anew to the Secretary of State, Petitioner will

18

be deprived of the protections provided by the State Constitution and of the rights provided to state

19

officers in a recall.

20

26.

21

22

Furthermore, unless the words, "We demand an election of a successor to that office"

are stricken from the petition, the voters will be misled as to the possible effect of a recall election.
27.

Petitioner has no plain, speedy or adequate alternative remedy to the issuance of a writ

23

of mandate. Unless the writ of mandate is immediately granted, Petitioner will be deprived of the

24

protections afforded to state officers; the recall petition will be circulated with incorrect content; and

25

the petitioner and the voters will suffer injury and be misled. Furthermore, both the recall proponents

26

and the recall opponents will spend considerable resources in campaigning over a defective petition,

27

unless relief is granted swiftly. Issuance of the writ at this time will not substantially interfere with

28

the conduct of any election.
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1

28.

2

WHEREFORE Petitioner prays for judgment as follows:

3

1.

4

Petitioner has exhausted all administrative procedures required of him by law.

That the Court issue an alternative writ, and then a peremptory writ of mandate under

the seal of this Court commanding as follows:

5

A.

That respondent Shannon Bushey, as Santa Clara County Registrar of Voters,

6

withdraw certification of the August 1, 2017 petition to recall Petitioner, a Judge of the Santa

7

Clara County Superior Court, and instead refer the recall to the California Secretary of State

8

as the officer with proper jurisdiction over recall of Superior Court judges;

9

B.

That real parties in interest, the sponsors of the recall petition, be enjoined

10

from circulating any recall petition until the Secretary of State has notified the real parties in

11

interest that the form and wording of the petition has met the requirements of the Elections

12

Code and has certified the petition for circulation;

13

C.

That respondent Shannon Bushey withdraw certification of the August 1, 2017

14

petition to recall Petitioner, and that real parties in interest, the sponsors of the recall petition,

15

be enjoined from circulating the petition while it has the misleading and inaccurate statement:

16

"We demand an election of a successor to that office."

17

2.

That attorneys' fees be awarded to Petitioner to the extent permitted by law.

18

3.

That Petitioner be awarded costs of suit;

19

4.

Such other and further relief as the Court may deem just and proper.

20
21

DATED: August 11, 2017

McMANIS FAULKNER

22
23

JAMES MCMANIS

24

Attorneys for Petitioner, Aaron Persky
25
26

27
28
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1

VERIFICATION TO PETITION FOR WRIT OF MANDATE

2

I, Aaron Persky, declare:

3

I am the Petitioner in this action. I have read the Verified Petition for Writ of Mandate

4

and know its contents. The allegations of the Verified Petition for Writ of Mandate are true of

5

my own knowledge, except as to those matters which are alleged on information and belief, and,

6

as to those matters I believe them to be true.
I declare under penalty of perjury under the laws of the State of California that the

7
8

foregoing is true and correct.

9
10

Date:

15-l\- J-Q i I
Name:

11

{}_
A;O;~

12
13

14
15
16
17
18
19
20

21
22
23

24
25

26
27
28
VERIFICATION TO WRIT PETITION

Case No.

EXHIBIT A

I

!L

i-

PETITION FOR RECALL OF JUDGE AARON PERSKY

1

TO THE HONORABLE MEMBERS OF THE BOARD OF SUPERVISORS, COUNTY OF SANTA CLARA:
Pursuant to the California Constitution and California elections laws, we the undersigned registered and qualified electors of the County of Santa Clara. California,

respectfully state that we seek the recall and removal of Aaron Persky, holding tic office of Judge of the Superior Court; in Santa Clara County; California.
We demand an election of a successor 10 that office.
The following Notice of Intention recirculate Recall Petition wits served on lime 23, 20J7 to Aaron Persky:
.NOTICE OF INTENT TO CIRCULATE RECALL PETITION
TO THE HONORABLE AARON PERSKY, JUDGE OF THE SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA:
Pursuant to Section I ICC.P e-t the CaUfornui tfoerinns Cede, the undersigned, registered qualified voters of die County of Santa Clara, in the Slate of California. herdw give
ih;u xve arc she proponents or a recall peti-;K?« and that we intend to reel.: your recoil and removal from the office of Judge of the Superior Court of Calsforma. Counts at
nrcue; Hi

Sanui O arm and so demand Ueeuoit of a suvlresv® in <h;u office,
The grounds for the proposed recall arc as foil ows;
jild
. ige Aaron Pctsky susrmed the wo? Id when he scsucnecd Stanford swimmer Brock Turner in six months in jail for sexually assaulting an unconscious woman behmd a
aumpster at s irat'efmtv party Turner lied m court and never expressed remorse He was convicted by a jury on all counts, and prosecutors demanded six years is prison,

ihenks

fTrsky Aintcr wa< released alkr onh three months In jail

"

"

'

"

Persky, a former Stanford athlete, has a long history of awarding, lenient sentences to athletes and upper-class defendants for sex crimes and violence against women:
*

Pcrsky kepr two difforem cofkae football players who were annucied urvkfienUy stacking women out ofjail, kiting the m keep playing fooiball,

" Persky gyve \veekend?6?I to a high-iec!) cngnrevr n ho hrutslr. {xutt Ins fiance;
"

"

'

"

Persky sentenced a man convicted of felony child portography t<? vnh Sour days in sail.

After the Turner decision, DA Jeff Rosen removed Irerskt from another sexual assault ease, saying he "lacked confidence" that Pcrsky could be fear. Jurors refused to sit irs

Persky Y courtroom Over a million people signed pennons to remove Pcrsky troro office.
Sanla Clara County residents deserve a judge who will protect victims — no? rapists
Vote YES on the recall.

The names of 20 proponents of the recall are as follows:
i. Magdaiena Carrasco, San lose

5. Richard Iran, Milpkas

9. Shanfa Franco-Clausen. San Jose

13 Allan Seid, Palo Alio

2

6

10 Tan Zhao, Saratoga

14 M. Viera C. Whye, San Jose

Grace Mah, Polo Alto

Gary Kremen, Paio Alto

17. Sophia Yea, Los Altos
18 Gabriel Mamarrez, Palo Alto

3. Robert Livengood, Milpitas

7. Pat Burt, Palo Alio

1 1 . Jennifer Briscoe, San Jose

15. Michele Dauber, Palo Alto

19. Steve Ko, Los Altos

4. Raul feralez, San Jose

8. Amado Padllla, Stanford

12 Suzanne Doty, Campbell

16 KavitaTankha. Los Alios Hills

20. Paulelte Altmaier. Cupertino

The answer of the officer sought to be recalled is as follows:

Civil rights leader and former Judge LaDoris Corefdl 'Don't sign this misguided .recall pet sfo.m Judicial recalls over a single decision threaten our independent judiciary and
set a dangerous precedent. Recalls should he forjudges who have a pattern of bias or misconducti Judge Pcrsky has neither'

California's official judicial ethics commission thoroughly investigated .Fudge. Persky Y sentence in the Brock Turner case and rejected claims of bias: "die judge's
sentence was consistent with the recommendation kt the probation report

. T (cjp ca.gov)

The Associated Press reported that Persky s other rulings showed no racial bias and that he closely follows probation department recommendations.
judge Persky is a former prosecutor and advocate for battered women As a judge, he has made thousands of decisions It's unfair io recall him over one
controversial decision.
Judge Aaron Persky- "As a prosecutor, i fought vigorously for i tcuim As a judge, my rob
?e is to consider both sides. California law requires every judge to consider
rehabduaaon and probation for rirsKkue offenders it's not always popular but its the law, andi !' took an oath to follow it without regard to public opinion or my opinions as a

former prosecutor. " www VoteesAgatnreRecafocum

NOTICE TO THE PUBLIC: THIS PETITION MAYBE CIRCULATED BY A PAID
SIGNATURE GATHERER OR A VOLUNTEER. YOU HAVE THE RIGHT TO ASK.
Each of the undersigned states for himself/herself that he or she is a registered and qualified elector
of the County of Santa Clara, California.
1.

2,

3.

4.

5.

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City-

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Pfint Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

"Print Your Name

Zip

Zip

Zip

Residence Address ONLY

Your Signature as Registered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Zip

Zip

.

8.

7.

Zip

~ZfoT

This column for
official use only

PETITION FOR RECALL OF JUDGE AARON PERSKY
TO THE HONORABLE MEMBERS OF THE BOARD OF SUPERVISORS. COUNTY OF SANTA CLARA:
Pursuant to the Cab fornb. Constitution and California eoctions bwy we the undersigned reg-Hered and qualified elotors of the Comity or Sano Lljrx tealnoans.
rcsgcciEiSv state rluat we seek ihe recall and removal of Aaron Pcaxky, hoPIioij be office of .judge of the, Superior Conn, m SanKs Oara cwmiv, Ccmiorm.a
We demoad an elect son of a successor to that office.

call Petition was served on June 23, 20 W te Amuo Fcr?l:y:
ITION

m

INTENT TO

)F SAN'

I OR t -0{ AT i

eaai to S
A seek

ne ..vie 1

notice

•\

ojli m fhc Sote

xmy ot : mnu

re

ofj-iih-

r

tews 1.000 01

•0 SCJ

iVArid

A at or; Per

dunipstcrtji- a huk'rnfy twuy ITi? nor

rw set

kco M-oMrd wmrumer Iborx k>~As 'o
moot exrwwed

;n cot;

snwuhs in IN! lor sixuaHy assault a _ on oeceoscaHi- woman behind a

rimw-e He wc oco Atcd To a any on ah cocoa, aod prosecutors wctwdmi fix years in pc-mu

irce oiondo m ;,M

FAnA to Persfy . 1 wnw v. as oReased alio; mm

Perskv. a former Stanford athlete, has a long history of aooisTng kokm sentences io athletes, and upper-daw ikknmrhs tor sex crimes ami vibeoce against women x two

10 >, hn m-Aoi; engmee? n bo Or
ntoo eofoeete 'do!

Porsky

• d' t wkntr. anwkbg wornen out ofjail., Idling them keep May ue loothall;

sveo: Mm "o

brent cdk:

v ee

"

kkny ohiid

p;>TV,»>

toil wwob cose, saying he Hacked corende-icc"" thai. PenTy could he fair, Jurou refuted ?u so in

After the Turner dc-cs-oon DA Jeff ow cm resumed pesky ion
P-emky ' s wuoroom. Over a nffihw! people syrcC petit mm ?o •

Ax4a hem owee

Sorce Clara County residents deserve a lodge who will protect vicimn -- oof raphe.
Vote YES 00 fiie recau

The names of 20 propoacms oftlte recall are ax toVrwx;
5. RidKubTraw Mfyitos

P

6. Gary Kreroea, Palo Ait

10. rvao Z-hao, Sandoga

7. Pat Bark Palo AHo

1 1 . .koad'ev Briscoe, San Jose

M- M Vk?a C. Wkye. Sm dose
15 RTdide Dauheg Palo Alto

S. Affiaslo PadHb. Sliisferf

12- Sa:;:o»e Doty, Datopbeii

lb. Kavisa laokfia, Los Altos Huk

3

Robert Llveogood Mil

4. Raul fkmkz, San lose

ShaotaFronco-Cloosen, San lose

13 Allan Sw4 Polo Alio

L Magddcaa Casiasco. San Jose

2. GratmMHy Palo Alto

1 S. Gah?icl Maitjoueo. Palo Alto
M Steve Ko, Lg> AHcs

The assvox of the officer soitgfn So 'be recalled b as follows.

1' poULxoc. .kiijk.id lecalls over a single ikekton threaten our independent judiciary and
nduet RoLc Pvrsts has ^n';?^nn',
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July 13,2017

Shannon Bushey

BY FIRST CLASS MAIL AND BY

Santa Clara County Registrar of Voters

EMAIL: sliatinon.busliey@rov.sccgov.org

1555 Berger Drive, Building 2
San Jose, California 95 1 ! 2
Re: Proposed Petition for Recall of Judge Persky

Dear Ms. Bushey,
I represent Judge Aaron. Persky. I am writing with regard to the draft petition submitted
by the proponents of the recall of Judge Persky.

The petition is flawed in several aspects. These include:
1.

We question whether the Santa Clara County Registrar of Voters is the proper elections
officer to receive documents and manage this recall attempt. Article II, Section 14(a) of the

California Constitution provides that the Secretary of State controls recall elections of a "state
officer". Section 14(b) lists officers who are state officers, including judges of the courts of
appeal and the trial courts.
It is true that Elections Code § 1 1 002(a) says that the county election official is the

election officer for trial judges, and that § 1 1 00 i states that trial judges are considered county
officers. However, if there is a conflict between the state Constitution and the statutes, the
Constitution prevails. In Olson v. Cory (1980) 27 Cal.3d 532, the California Supreme Court held
that superior court judges are state officers.

On this basis, you should decline to preside over this recall attempt, and the proponents
should have to file their petitions and other papers with the Secretary of State.
2. The statement in the petition that "We demand an election of a successor to that office",
although set forth in the Elections Code, is incorrect and misleading. If there is a vacancy in the
superior court, the Governor will appoint to fill the vacancy, pursuant to the California

Constitution, Article VI, Section 16(c).
3.

Without waiving the jurisdictional issues set forth above, I will outline the several other

flaws in the proposed petition. Elections Code §1 1041(a) requires the form to be in 8 point type.
Looking at the document, it appears to be in smaller type.

Shannon Bushcy

July 13,2017
Page Two

4.

Elections Code §! 1041 says that the form used by the Secretary of State shall be applied.

The title of the proposed petition, "Petition for Recall of Judge Aaron Persky" is contrary to the
Secretary of State form, which does not provide for the name of the recalled officer to be in the

title. Furthermore, the proponents have used selectively bold type at various places in the
petition. This is also contrary to the Secretary of State form.
5.

The proponents have not used uniform spacing or the spacing set forth in the petition or
the answer. In the notice of intent, the spacing is sometimes crammed and sometimes not. In the
answer, the final paragraph is crammed together in much tighter spacing than in the proceeding

paragraphs. This is not a proper utilization of spacing.

6. The answer is not properly distinguished from the text of the Notice of Intent. The words

"The answer of the officer sought to be recalled is as follows" should be in the same case, size,

and location as the words "Notice of Intent to Circulate Recall Petition".
I hank you for your consideration of these points.

Very traly^oiffs,^-; '

y

maM£r&sem

EXHIBIT C

Re: Judge Persky Recall

Page 1 of 2

From: Goldstein, Danielle <Danieile.Goldsteini@cco.sccgov.org>
To: marksrosen <marksrosen@aol.com>
Cc: bushey, shannon <shannon.bushey@rov.sccgov.org>

Subject: Re: Judge Persky Recall
Date; Sun, Jul 23, 2017 4:17 pm

Mr, Rosen,

Thank you for your letter of July 13, 2017 to the County of Santa Clara Registrar of Voters,
County Counsel has evaluated your contention that the County of Santa Clara Registrar of Voters is
not the proper elections officer to conduct the recall election. Having reviewed the relevant law, we
do not agree. In addition, we have evaluated your contention that the Governor will appoint a
successor to Judge Persky, should the recall effort succeed. Having reviewed the relevant law, we do
not agree that the Governor will appoint a successor, should the recall effort succeed.

Please feel free to contact me with any questions.
Best,
Danielle

Danielle L, Goldstein
Deputy County Counsel

Office of the County Counsel
Comity of Santa Clara

70 West Hedding Street

9th Floor, East Wing
San Jose, CA 95110

Tel: 408.299.5906
danielle.goIdsteirt@cco.sccgov.org

This communication is intended only for the person to whom it is addressed and may be protected by law. If you receive
this message in error, any review, use, dissemination, distribution, or copying is strictly prohibited. Please delete this

communication and any attachments from your system and immediately notify danielle.goidsteinPcco.sccgov.org of the
error. Thank you for your cooperation.

From: Mark Rosen f mailto:marksrosen@aol.coml
Sent: Thursday, July 13, 2017 2:35 PM
To: bushey, shannon <shannon.buslievProv.sccgov.org>

Subject: Judge Persky Recall

July 13, 2017
Dear Ms. Bushey,

https://mail.aol.com/webmajl-std/en-us/Prin.tMessage

8/7/2017
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TO THE HONORABLE BOARD OF SUPERVISORS, COUNTY OF SANTACLARA,
Pursuant to the Califomia Constitution and Califomia election laws, we the undersigned registered and qualified electors of the County of Santa Clara of Santa Clara
County, Califomia, respectflly state that we seek the rccall and removal of Aaion Persþ, holdïng the-ofce of Judge of the Superior Court, in Cóunty of Santa Clara, Califomia.
We dcmand an clection ofa successor to that ofûce.
The following Notice of Intcntion to Circulate Recall Petition was served on June 23, 2017 to Aaron Persky:

NOTICE OF INTENT TO CIRCULATE RECALL PETITION
TO THE HONORABLE AARON PERSKT ruDGE OF THE SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA:

Clara, and to demand election of a successor in that office.
The grounds for the proposed recall are as follows:
Judge Aaron Persþ stunned the world when he sentenced Stanford swimmer Brock Tumer to six months in iail for sexually assaulting an unconscious woman behind a
dumpster at a ftatemity party. Tumer lied in court and never expressed remorse. He was convicted by a jury ôn all counts, ánd prosecùtors demanded six years in prison.
Thanks to Persky, Tumer was released after only three months in jail.
Persky, a former Stanford athlete, has a long history ofawarding lenient sentences to athletes and upper-class defendants fo¡ sex crimes a¡d violence against women:

'.
.

Persky kept two 9ifferent college football players who were convicted ofviolentþ attacking women out
Persþ gaïe weekend jail to a ñigh-tech erigiáeer who brutally beat his fiance;
Persky sentenced a man convicted of felony child pomography to only fow days in jail.

ofjail, ietting them keep playing football;

After the Tumer decision, DAJeffRosen reqove{ Pe¡qky from another sexual assault case, saying he "iacked confidence" that Persþ could be fai¡. Jurors ¡efused to sit in

Persþ's courtroom. Over

a

million people signed petitioirs to remove Persþ from office.

Santa Clara County residents deserve ajudge who

will protect victims

-

not rapists.

Vote YES on the recall.

The names of20 proponents a¡e as follows:
l. Magdalena G. Carrasco 5. Richard Tran
2. Grace H. Mah
6. Garv K¡emen

Robertlivengood
4. Raul Peralez
3.

7. PanickJBurt

8. Amado M. Padilla

9.

ShantaF¡anco-Clausen

l0.YanZhao
1

l. Jeru:ife¡ Briscoe

12. Suzanne E. Doty

Allan Seid
14. M. Viera C. Whve
13.

17. SoohiaYen

15. Michele Dauber'

lg. Gabriel Mâtiarrez
19. Steve Ko

16. KavitâTankhâ

20. Paulette Altrnaier

The answer ofthe officer sought to be recalled is as follows:
set a dangeroirs precedent. Recalls shouTd be forjudges who have a pãttem ofbiãs or misconduct. Judge Persky has neither."

Califomia's ofÏicial judicial ethics commission thoroughly investigated Judge
was consistent with the retommendation in the probation reþort . . . ." (õjp.ca.gov)

Persþ's sentence in the Brock Tumer

case and rejected claims of bias: "the

judge's sentonce

The Associated Press reported that Persky's other rulings showed no racial bias and that he closely follows probation departrnent recommendations.

prosecutor and advocate for battered women. As

a

judge, he has made thousa¡ds of decisions. lt's unfair to recall him over one controversial

Judge Aaron Persky: "As a prosecutot I fought vigorou.sly for victims..As

a

judge, my role,is

_ . .Judge Persky is a former

decision.

to.

consider both-sides. Califomia law reouires every judge to consider

former prosecutor." www.VoicesAgainstRecall.com

Each of the undersigned states for himself/herself that he or she is a registered and qualified elector
of the County of Santa Clara of Santa Clara County, California.
1

2

3

4

5

6

7

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Pnnt Your Name

Res¡dence Address ONLY

Your S¡gnature as Reg¡stered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Pnnt Your Name

Residence Address ONLY

Your S¡gnature as Reg¡stered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

zip

zip

zip

zip

zip

zip

zip

This column for
official use only

ïi

ù

PETITION FORRECALL
TO THE HONORABLE BOARD OF SUPERVISORS, COUNTY OF SANTA CLARA,
Pursuant to the California Constitution and California election laws, we the wrdersigned registered and qualified electors ofthe Cowrty ofSanø Cla¡a ofSanta Clara
County,
- - California, respectflly state that we seek the recall and removal of Aaron Persþ, holding the ofce of Judge of the Superior Court, in County of Santa Clara, California.
We deráand an election of a successor to that office.
The following Notice of Intention to Circulate Recall Petition was served on June 23,2017 to Aaron Persþ:

NOTICE OF INTENT TO CIRCULATE RECALL PETITION
TO THE HONORABLE AARON PERSKY, JUDGE OF TIIE SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA:

$

that we are the proponents of a recall petition and that we iátend to seekloui reõall and rèmoval from the office of Júdge of the Supeiior Court of Califomia,
Clara, and to demand election ofa successor in that office.

iounty ófsanta

The grounds for the proposed recall are as follows:
Judge Aaron Persky sh¡nned the world when he sentenced St¿nford swimmer Brock Tumer to six months in iail for sexuallv assaulting an unconscious woman behind a
durñpster at a frateinity party. Tumer lied in court and never expressed remorse. He was convicted by a jury õn all counts, ãnd prosecùtors demanded six years in prison.
Thariks to Persky, TurÁe'r wás released after only three months in jail.

Persþ, a former Stanford athlete, has

a long

history ofawarding ienient sentences to athletes and upper-class defendants for sex crimes and violence against women:

. l".s!.y kept two different college football players who were convicted of violently attacking
. Persþ gave weekend jail to a high-tech engineer who bruølly beat his fi ance;
. Persþ sentenced a man convicted of feiony child pomography to only four days in jail.

womør out ofjail, letting them keep playing football;

After the Tumer decision, DA JeffRosen remove4 Persky from another sexual assault case, saying he "lacked confidence" that Persþ could be fair. Juro¡s refused to sit ìn

Persþ's courtroom. Over

a

million people signed petitions to remove Persþ from office.

Santa Clara County residents deserve ajudge who

will protect victims -- not rapists.

n

Vote YES on the recall.

of20 proponents are as follows:
Magdalena G. Carrasco 5. Richard Tran
Grace H. Mah
6. Cary Kremen

The names

l.

2.
3.

Robertlivengood
4. Raul Peralez

9.

Shanta Franco-Clausen

7. PatrickJBurt

10. Yan Zhao
I 1. Jennifer Briscoe

8. Amado M. Padilla

12. Suzanne E. Doty

Allan Seid
M. Viera C. Whye
Michele Dauber
16. Kavitâ Tankha
13.
1415.

7. Sophia Yen
18. Gabriel Manjarrez
19. Steve Ko
20. Paulette Altmaier
I

The answer ofthe officer sought to be recalled is as follows:
set a dangeroirs precedent. Recalls shouTd be forjudges who have a pãttem ofbiãs or misconduct. Judge Persky has neither."

Caiifomia's official judicial ethics commission thoroughly investigated Judge Persþ's sentence in the Brock Tumer case and rejected claims of bias: "the judge's sentence
was consistent with the reõommendation in the probation reþorí . . . ." (õjp.ca.gov)
The Associated Press reported that Persky's other rulings showed no racial bias and that he closely follows probation departrnent recommendations.

i"

Judge Persþ is a former prosecutor and advocate for battered women. As ajudge, he has made thousands ofdecisions. lt's unfair to recali him over one controversial
declslon.
Judge Aaron

Persþ: "As

a prosecutor,

I fought vigorously for victims. As a iudge, my role is to consider both sides. Califomia law requires every iudge to consider

former prosecutorl' www.VoicesAgainstRecall.com

This column for
official use only

Each of the undersigned states for himself/herself that he or she is a registered and qualified elector
of the County of Santa Clara of Santa Clara County, California.
B.

f'l

É

o

10

11

Pr¡nt Your Name

Res¡dence Address ONLY

Your S¡gnature as Registered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

Print Your Name

Residence Address ONLY

Your Signature as Reg¡stered to Vote

City

Pr¡nt Your Name

Residence Address ONLY

Your Signature as Registered to Vote

City

zip

zip

zip

?i
ñ\

zip

DECLARÄTTON OF PERSON CTRCT]LATTNG SECTION OF RECALL PETITION MUST BE IN CIRCULATOR'S OWN HANDWRITING)
I,
1

solemnly s\ilear (or affirm) all of the following
.

That I am I 8 years of age or older.

2.Thatmyresidenceaddress,includingstreetandnumber,is.(Ifnostreetornumber
exists, a designation

ofmy residence adequate to readily ascertain its location is

3. That the signatures on this section

)

ofthe petition form were obtained between

and
(Month, Day, Year)

(MoDth. Day, Ycar)

n

I circulated the petition and I wiûressed the signatures on this section ofthe petition form being written; and that, to the best
of my information and belief, each signature is the genuine signature of the person whose n¿une it purports to be.
that

I certiff under penalty ofpeq'ury under the laws ofthe State of California that the foregoing is true and correct.
Executed on

at

, California.

(DatÐ

Ci¡culato¡'s Sigtrature

Date

EXHIBIT E

GUIDE TO RECALL
For Local Offices

Shannon Bushey
Santa Clara County
Registrar of Voters

Revised July 2017

This booklet is for general
information only and does not have
the force and effect of law,
regulation, or rule. In case of
conflict, the law, regulation, or rule
will apply. Before beginning any
recall effort, the proponents should
get the most current information
available because of possible changes
in law or procedure since the
publication of this information.
In addition, because of the
complexity of the recall process, all
parties involved are advised to seek
private legal counsel.

1

PREFACE
Recall is the power of the voters to remove an elected official before his
or her term expires. It has been a fundamental part of our governmental
system since 1911 and has been used by voters to express
dissatisfaction with elected representatives.
This publication examines the law of recall only as it applies to local
officials.
Please note that the procedures described herein do not apply to federal
officers. The removal of U.S. Representatives or U.S. Senators is
governed by the United States Constitution, Article 1, Section 5 (2),
which states "[e]ach House may determine the rules of its proceedings,
punish its members for disorderly behavior, and, with the concurrence
of two-thirds, expel a member." The President, Vice President, and all
civil officers of the United States shall be removed through the process
of "impeachment" which is also governed by the United States
Constitution.
Unless otherwise indicated, all references in parentheses are to the
California Elections Code.
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A Guide to Recall
For County, School Districts, Special Districts and
Local Judicial Offices
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I. INTRODUCTION
1. Use of This Guide
This guide is intended to provide basic, useful facts about the recall process for elected officers of the
county, a school district, a community college district and a special district as well as elected judges of the
Superior Court. (§§11001, 11004)
For recall of city officeholders, contact the City Clerk of that city's office.
For recall of state officeholders, see the "Procedure for Recall of State and Local Officials" published by the
Office of the Secretary of State.
For the purposes of recall of local officers, the term "clerk" refers to:
1. The county elections official in the case of the recall of elective officers of a county, school
district, county board of education, community college district, resident voting district, and judges of
the Superior Court;
2. The city elections official, including, but not necessarily limited to, a city clerk in the case of the
recall of elective officers of a city;
3. The secretary of the governing board in the case of the recall of elective officers of a landowner
voting district or any district in which, at a regular election, candidate’s nomination papers are filed
with the secretary of the governing board. (§§307, 11002)
"Governing board" includes a city council, the board of supervisors of a county, the board of trustees of a
school district or community college district, or the legislative body of a special district. In the case of the
recall of a trial court judge, "governing board" means the board of supervisors. (§11003)
"Proponents" of a recall are those individuals who initiate the recall action. Proponents of a recall must be
registered voters in the electoral jurisdiction of the officer they seek to recall. (§11005)
"Electoral jurisdiction" means the area within which the voters reside who are qualified to vote for the officer
sought to be recalled. (§322)
This guide should be used in conjunction with:
•

The attached flow chart (Appendix A) entitled, “Qualifying a Recall for the Ballot,” which shows the
process of preparing, circulating, and filing a recall petition, and continues through qualifying and calling
an election.
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•

The most current version of the "Procedure for Recall of State and Local Officials," published by the
Office of the Secretary of State.
•

The applicable sections of the California Elections Code, Government Code, United States
Constitution, California Constitution, County of Santa Clara Charter and other relevant references.

Except as otherwise specified, references to the number of days means calendar days, as in "…the
incumbent's answer to the notice of intention to recall, is due within seven (calendar) days after the filing of
the notice of intention by the proponents."
2. What is Recall and What Circumstances Justify It?
The California Constitution defines recall as "the power of the electors to remove an elective officer."
(Article II, Section 13) Neither the California Constitution nor the Elections Code states under what
circumstances recall is justified. Instead, the California Constitution states, in connection with recalls of
state officers, "[s]ufficiency of reason is not reviewable." (Article II, Section 14) The only language in the
Elections Code that has any bearing is §11024; referring to the proponents' statement of reasons for the recall
and the incumbent's answer, it states that, "the statement and answer are intended solely for the information
of the voters. No insufficiency in form or substance thereof shall affect the validity of the election
proceedings."
Article II, Section 19 of the California Constitution states, "[t]he Legislature shall provide for recall of local
officers." This section does not affect counties and cities whose charters provide for recall.
3. Who Can be Recalled?
Any elective officer including any officer appointed in lieu of an election or to fill a vacancy. (§11006)
4. Circumstances Under Which a Recall is Prohibited
A recall against an officer of a city, county, special district, school district, community college district, or
county board of education may not be started if any of these apply:
•

The incumbent has not held office during his or her current term for more than 90 days.

•

A recall election has been decided in the incumbent's favor within the last six months.

•

The incumbent's term of office ends within six months or less. (§11007)
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5. Who Conducts the Recall Election?
The County Elections Official (Registrar of Voters) conducts the recall election. In the event, however, that
the County Elections Official is the incumbent whose recall is being sought, then the duties imposed upon
him or her shall be performed by some other person designated by the Board of Supervisors. (§§11002,
11201)
6. Who Can Initiate a Recall?
Any qualified elector may initiate a recall. A qualified elector is defined as being a registered voter of the
jurisdiction and eligible to vote on the office of the incumbent whose recall is sought. (§§321, 322, 11005)
7. Separate Nature of Each Recall
Each recall is a separate process and requires successful completion of the steps shown on the flow chart
(Appendix A). If, for example, there are three separate incumbents to be recalled, there must be three each
of the following:
•

Notice of Intention

•

Affidavit of Time and Manner of Service

•

Affidavit of Proof of Publication of the Notice of Intention

•

Set of Two Blank Copies of the Proposed Petition Format

•

Recall Petition (§§11021, 11044)

Any error following any of the steps in connection with a particular recall may require that some or all steps
taken up to that point be done over. Again, recall proponents may wish to consult an attorney to help them
avoid such errors.
When multiple recalls (more than 1 member of a governing board) are underway, petition circulators
typically will be circulating multiple petitions, and requesting voters to sign all of the petitions involved.
Since not all voters will choose to sign each petition, when the petitions are filed with the Office of the
County Elections Official, the total number of signatures submitted for each recall petition can vary.
8. Cost of a Recall
The cost of a recall election is charged to the government agency whose officeholders are sought to be
recalled. An authorized representative of the government agency should contact the County Elections
Official for an estimate of the cost. If the recall election can be consolidated with a regularly scheduled
election or another special election, the cost may be considerably reduced.
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II. STARTING THE RECALL
1. Preparing the Notice of Intention
The initial step for proponents interested in the recall of an elected officeholder is to prepare a Notice of
Intention. The Notice of Intention consists of all of the following:
•

The name and title of the officeholder sought to be recalled.

•

A statement, of no more than 200 words, expressing the reasons for the proposed recall. (See Appendix
B for rules on counting the number of words.)

•

The printed name, signature, and residence address of each of the proponents of the recall. If a proponent
cannot receive mail at the residence address, he or she must provide an alternative mailing address.

•

The language contained in §11023 informing the incumbent of his or her right to file an answer.
(§11020)

A sample Notice of Intention form is included as Appendix C.
The minimum number of proponents required to sign the Notice of Intention is ten (10) or equal to the
number of signatures required to be filed on the nomination petition for the office of the incumbent whose
recall is being sought, whichever is higher. (§11020) For example, in the case of a county elected office, the
minimum number of signatures required on a nomination petition is 20, hence the minimum number of
proponents required to sign the Notice of Intention is 20. (§8062(a)(3))
All proponents of a recall must be registered voters of the electoral jurisdiction of the officeholder they seek
to recall. (§11005)
2. Serving the Notice on the Incumbent
A copy of the Notice of Intention must be served on the incumbent sought to be recalled by personal delivery
or by certified mail (§11021). If serving by certified mail, recall proponents are advised to obtain from the
Office of the County Elections Official the incumbent's most current and correct mailing address, as listed on
the incumbent's voter registration record.
3. Filing the Notice and Proof of Service
The original Notice of Intention must be filed with the Office of the County Elections Official within seven
(7) calendar days of the incumbent having been served, along with an affidavit of time and manner of
service. (See Appendices D and E for examples of affidavits used for personal delivery and certified mail,
respectively.)
A separate Notice of Intention shall be filed for each incumbent sought to be recalled.
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The Proof of Service by Certified Mail (Appendix E) attests to the date the Notice of Intention was mailed,
the name of the incumbent sought to be recalled and his or her mailing address.
 Note to elections official: It is recommended that on the day a Notice of Intention and proof of service
are filed, that you immediately (1) notify the incumbent(s) sought to be recalled of the filings, (2)
communicate to the incumbent the seven (7) calendar day deadline for filing an answer and (3) offer to
provide the incumbent a copy of the filing.
4. Publishing the Notice
Proponents are also required to publish, at their expense, the Notice of Intention at least once in a newspaper
of general circulation serving the jurisdiction of the incumbent whose recall is being sought. (§11022;
Government Code §6000, et seq.) The publication need not include the answer to the Notice of Intention
which incumbents who are the subjects of recall are permitted to file. There is no timeframe specified for
publication. However, proof of publication is required to be filed at the time two (2) blank copies of the
petition are filed. Proponents must request and obtain from the newspaper a signed affidavit proving
publication. (§11042)
5. Incumbent's Answer
The incumbent has the right to provide a response to the Statement of Reasons contained in the proponents'
Notice of Intention. Should he or she choose to do so, the response is limited to 200 words and must be filed
with the Office of the County Elections Official within seven (7) calendar days after the filing of the Notice
of Intention by the proponents. It must be signed, and shall be accompanied by the incumbent's printed name
and business or residence address.
 Note to elections official: The statement and answer are intended solely for the information of the voters.
No insufficiency in form or substance of the statement or the answer shall affect the validity of the
election proceedings. (§11024)
Within that same seven (7) calendar day period, the incumbent shall also serve a copy of his or her response
on one of the proponents named in the Notice of Intention. Service is to be by personal delivery or certified
mail. (§11023) (See Appendices F and G for examples of affidavits used for personal delivery and
certified mail, respectively.)
 Note to proponents: In the event the incumbent's answer is apparently not received by any proponent,
contact the County Elections Official, since the incumbent's answer must also be filed at the County
Elections Office by the same deadline. It is the proponents' responsibility to verify with the County
Elections Official whether or not an answer has been filed, prior to proceeding to the next step in the
recall process.
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6. Campaign Finance Reporting
Recall proponents who organize to qualify a recall for the ballot and those who organize to oppose such a
recall effort will have campaign disclosure and filing obligations under state law. See Section X, Part 8 for
additional information.

III. BUILDING THE PETITION
1. Overview
The language and design of the recall petition are strictly controlled by the Elections Code.
(§§100, 100.5, 11040, 11041, 11043, 11043.5, 11046)
See Appendix H for a sample recall petition form. A similar version is also provided in "Procedure for
Recall of State and Local Officials" published by the Secretary of State.

Important: Before proceeding with circulation of any recall petition, proponents are required to
create and file two (2) blank copies of the petition's design and format with the Office of the
County Elections Official for review and approval as to whether the petition conforms to the
requirements of the Elections Code. (§11042)

2. Format of the Recall Petition
The recall petition format provided by the Secretary of State or the County Elections Official is mandatory
and must be used. (§§11041, 11043.5)
The recall petition may consist of any number of separate sections, which must be duplicates except as to
signatures and matters required to be affixed by signers and circulators. The number of signatures attached
to each section is left up to the discretion of the person soliciting the signatures. Each section may consist of
any number of separate pages. A page shall consist of each side of a sheet of paper on which any signatures
appear. (§11040)
 Note to proponents: It is recommended that everything be placed on one side of the paper.
a. Heading:
A margin at least one inch wide shall be left blank across the top of each page and a margin at least one-half
inch wide shall be left blank along the bottom of each page. (§§100, 11043)
All petition sections must be printed in uniform size and darkness with uniform spacing. (§11041)
On each page, in no less than 8 point type, there must appear:
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•

Language requesting that an election be called to elect a successor.

•

Copy of the Notice of Intention, including the statement of grounds for the recall.

 Note to proponents: The Notice of Intention to appear on the petition must be identical to that which was
published, with the exception of the language related to the incumbent's right to file an answer. (§11022)
•

The names of at least ten (10) of the proponents listed on the Notice of Intention (signatures and
addresses do not need to be included).

•

The incumbent's answer, if any. If no answer was filed, the petition shall so state.

b. Signature Space:
Immediately above the signature spaces(s) shall be the following statement:
"Each of the undersigned states for himself/herself that he or she is a registered and qualified elector of the
[insert name of electoral jurisdiction, i.e. Mountain Water Agency, Division 1] of [insert name of
geographical location, i.e. County of San Bernardino], California."
 Note to proponents: When a petition is circulated in more than one county, each section of the petition
shall bear the name of the county in which it is circulated, and only registered voters of that county may
sign that section. (§11047)
The petition shall be designed so that each signer shall personally affix all of the following:
•

printed name;

•

signature;

•

residence address, giving street and number, or if no street or number exists, adequate designation of
residence so that the location may be readily determined; and

•

name of incorporated city or unincorporated community (§11043)
Pursuant to the California Supreme Court's decision in Assembly v. Deukmejian (1982) 30
Cal.3d 638, 180 Cal.Rptr. 297, the petition form must direct signers to include their "residence
address" rather than "address as registered" or other address. Petition forms that do not comply
with this decision will be rejected as invalid.

Signature spaces must be consecutively numbered commencing with the number one (1) for each petition
section.
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A space at least one inch wide shall be left blank to the right of each name and address for the use of the
County Elections Official in verifying the petition.
c. Declaration of Circulator:
Each section of the petition shall have attached to it a declaration signed by the circulator (person soliciting
signatures) of that section of the petition, setting forth in the circulator's own hand, all of the following:
•

printed name of the circulator;

•

residence address of the circulator, giving street and number, or if no street or number exists, adequate
designation of residence so that the location may be readily determined; and

•

dates between which all signatures to the petition were obtained.

The declaration must also include:
•

that the circulator circulated that section and witnessed the appended signatures being written;

•

that according to the best information and belief of the circulator, each signature is the genuine signature
of the person whose name it purports to be;

•

that the circulator is 18 years of age or older

•

the circulator shall certify to the content of the declaration as to its truth and correctness, under penalty of
perjury under the laws of the State of California, with the signature of his or her name at length,
including given name, middle name or initial, or initial and middle name. The circulator shall state the
date and the place of execution on the declaration immediately preceding his or her signature. (§§104,
11046)

3. Filing of Blank Copies of Proposed Petition and Proof of Publication
Two blank copies of the recall petition shall be filed with the Office of the County Elections Official within
ten (10) calendar days after the filing of the incumbent's answer, to the Notice of Intention, if any. If no
answer is filed, the copies are due within ten (10) calendar days after the deadline for the incumbent to file an
answer. (§11042)
The affidavit attesting to the proof of publication of the Notice of Intention is due at the same time as filing
the two blank copies of the recall petition. (§11042)
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4. Review and Approval of Petition Format
The County Elections Official shall review the two blank copies of the petition format within ten (10)
calendar days and notify the proponents in writing that the petition is either approved for circulation or
requires modification. The submitted blank copies of the petition will be carefully reviewed for correctness
and will be compared to the Notice of Intention, publication and answer of incumbent, if any, to assure
accuracy in text, punctuation, capitalization, spelling, etc. If the comparison discloses discrepancies, the
petition will be returned. The County Elections Official shall notify the proponents in writing as to what
alterations in the petition are necessary. (§11042)
If changes are necessary, the proponents have ten (10) calendar days to file two blank copies of the corrected
petition with the Office of the County Elections Official. This process shall be repeated until no further
alterations are necessary. (§11042)
 Note to elections official: As a courtesy, the incumbent(s) should also be notified when approval on
format is given.

IV. SIGNATURE REQUIREMENTS AND CIRCULATION DEADLINES
1. When Circulation of the Recall Petition May Begin
No signatures may be obtained on the recall petition until the form and wording of the recall petition has
been approved by the County Elections Official as meeting the requirements of the Elections Code.
(§11042(d)) The time period available for circulating the petition is measured from when the Elections
Official notifies the proponents in writing that the petition meets the form and wording requirements.
(§11220(a))
2. Number of Days to Circulate Petition
The circulation period of a recall petition is based on a sliding scale using the number of registered voters in
the electoral jurisdiction eligible to vote on the office of the incumbent subject to recall, as follows:
(§11220)
Registration
Under 1,000
1,000-4,999
5,000-9,999
10,000-49,999
50,000 and above

Number of Calendar Days to Circulate
40
60
90
120
160
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If the electoral jurisdiction extends into another county or counties, the registration figures of those counties
will be included in the computation.
The number of registered voters shall be determined using the last official report of registration by the
County Elections Official to the Secretary of State prior to the approval of the petition for circulation.
(§11221(b))
3. Number of Signatures Required
In the case of an officer of a county, city, school district, community college district, county board of
education, or resident voting district, the number of signatures shall be equal in number to not less than the
following percent of the registered voters in the electoral jurisdiction: (§11221(a))
Registration
Under 1,000
1,000-9,999
10,000-49,999
50,000-99,999
100,000 and above

Signatures Required (as % of Total Registered Voters)
30%
25%
20%
15%
10%

If the electoral jurisdiction extends into another county or counties, the registration figures of those counties
will be included in the computation.
The number of registered voters shall be determined using the last official report of registration by the
County Elections Official to the Secretary of State prior to the approval of the petition for circulation.
(§11221(b))
An exception to the above occurs in the case of judges, where the signature requirement is 20%
of the total number of votes cast for all candidates for Superior Court in the last election for that
office. (California Constitution Article II, Section 14(b))
If a Judge of a Superior Court is sought to be recalled, the number of valid signatures must be
equal in number to at least twenty percent (20%) of the last vote for the office. If the office has
not appeared on the ballot since its creation or did not appear at its last regularly scheduled date,
the number of signatures must be equal in number to at least twenty percent (20%) of the votes
cast within the jurisdiction for the "countywide office" which had the least number of votes in
the most recent general election in the county in which the judge holds his or her office.
(§11221). "Countywide office" is defined as "an elective office wholly within the county which
is voted on throughout the county."

Another exception to the above is if an officer of a landowner voting district is sought to be
recalled, signatures of voters owning at least ten percent (10%) of the assessed value of land
within the electoral jurisdiction of the officer sought to be recalled is required. (§11221(d))
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4. Withdrawal of Signatures from Petitions
Any voter who has signed a recall petition who wishes to have his or her signature withdrawn from the
petition may file a written request with the Office of the County Elections Official before the day the petition
is filed. (§§103, 11303)
The written request must identify the subject of the recall petition, clearly indicate the requester indeed
signed such petition, and contain the person's name, residence address and signature.
 Note: The County Elections Official will have no way of knowing when the proponents will choose to file
the recall petitions. Consequently, the Elections Official will not be able to advise persons who wish to
withdraw their signatures as to any "deadline" for filing their requests; other than the fact that the
request must be received no later than the day before the petition is filed.

V. COLLECTING SIGNATURES
1. Who Can Circulate a Recall Petition?
A person 18 years of age or older may circulate a recall petition. (§11045, 102)
2. Who Can Sign a Recall Petition?
Only registered voters in the electoral jurisdiction who are qualified to vote on the office held by the
incumbent whose recall is sought can sign a recall petition. Each signer must personally print and sign his or
her name and residence address, giving street and number and, if no street or number exists, then a
designation of the place of residence which will enable the location to be readily ascertained. (§§100, 322,
11045)
A voter physically unable to sign a petition may request someone else to print the voter's name and residence
address on the petition. The voter then must affix his or her mark in the appropriate space on the petition,
and have one person witness the mark by signing his or her name thereon. (§100.5, Government Code §16)
According to the Secretary of State's legal counsel, witnesses do not have to be registered, and the circulator
may serve as a witness.
If an electoral jurisdiction includes portions of more than one county, each section of the petition must
include the name of the county in which it is circulated, and only registered voters of that county may sign
that section of the petition. (§11047 and Section III, Part 2.b. of this guide)
3. Registering or Re-Registering Potential Signers
For potential signers who are not currently registered to vote, or those who are registered but have since
moved, a newly completed voter registration card will ensure his or her signature on a recall petition will be
counted as valid. The new registration card must be signed on the same date or a date before the date of
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signing the petition. The registration card must be received by the Office of the County Elections Official on
or before the date the petition is filed. (§2102(b))
 Note to proponents: It will assist the County Elections Official in verifying signatures on the petition if
the circulator notes in the left hand margin of the petition, adjacent the signature, these newly completed
registration cards' affidavit numbers and notifies the Elections Official at the time of delivery that these
registration cards are related to the specific petition. Proponents should also be aware that completed
registration cards must be delivered to the Office of the County Elections Official within three (3)
calendar days of receipt from the voter. (§2138)
4. Circulator Must Complete and Sign Declaration of Circulator
Each section of the petition must have attached to it a declaration signed by the circulator (person soliciting
signatures) of that section of the petition, setting forth in the circulator's own handwriting, all of the
following:
(a) the printed name of the circulator;
(b) the residence address of the circulator, giving street and number, or if no street exists, adequate
designation of residence so that the location may be readily determined;
(c) the dates between which all signatures to the petition were obtained. (§§104, 11046)
5. Including a "Cushion" to Allow for Invalid Signatures
Proponents need to allow for invalid signatures by including extra signatures above and beyond the
minimum needed to qualify the petition.
6. Causes of Invalid Signatures
Signatures that appear on the petition may be determined to be invalid for a number of reasons. Some of the
most common are listed below:
•

The signer is not eligible to vote on the office held by the incumbent whose recall is being sought.

•

The signer has moved since last registering to vote and failed to re-register.

•

The signer writes in a mailing or business address as his or her address of residence.

•

The signer signs the petition more than once. Only the first signature encountered during verification
will count; moreover, any duplicate signatures found in the "random sample" are penalized under the
sufficiency formula. (See Section VII)

•

The residence address appearing on the petition was "pre-printed" and not written in personally by the
signer.

•

The signer's signature does not appear to match that on the voter registration card on file with the Office
of the County Elections Official. (§§100, 105, 321, 359)
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Certain defects in the declaration of the circulator, such as failure of the circulator to sign the declaration,
may invalidate all signatures appearing on that section. Recall proponents should advise their circulators of
the importance of fully and accurately completing the declaration. (§§104, 11046)
Circulators should be advised that under no circumstances should they make any changes or "corrections" in
the signatures or addresses that the voters have written on the petition.
In verifying petitions, The County Elections Official may use the most current version of the Secretary of
State's "Official Petition Verification Guidelines."
7. Legibility of Signatures
To ensure that signatures are readable, use a firm writing surface beneath the petition page being signed, and
ballpoint pens. Do not use felt tip markers. If circulating recall petitions against multiple officeholders, it is
suggested printing the recall petitions on lightly tinted colored paper with a different color for each
officeholder.
8. Circulation of Recall Petitions on Private Property
Petition circulators often seek to circulate petitions at shopping centers and other private property. With
shopping centers being private property, the courts have had to balance the private property rights of the
shopping center owners against the free speech and petition rights of petition circulators. Both supporters
and opponents of a recall are advised to contact the property manager or owner to make arrangements in
advance of circulating petitions, and to seek legal counsel when issues arise as to their free speech and
petitioning rights at shopping centers or private property.
9. Penal Provisions
The following are selected penal provisions relating to circulation of recall petitions. (See §§18600 et seq.
for all the relevant code sections.)
a. Provisions Relating to Circulators
It is a misdemeanor for anyone circulating a recall petition to intentionally misrepresent or intentionally
make a false statement concerning the contents, purport, or effect of any petition to any person who signs,
desires to sign, is requested to sign, or who makes inquiries with reference to it, or to whom it is presented
for his or her signature. It is also a misdemeanor to willfully and knowingly circulate, publish, or exhibit any
false statement or misrepresentation concerning the contents, purport, or effect of any recall petition for the
purpose of obtaining any signature to, or persuading or influencing any person to sign, that petition.
(§18600)
Any person working for the proponents of a recall petition who refuses to allow a prospective signer to read
the petition is guilty of a misdemeanor. (§18601)
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Every person who offers or gives money or other valuable consideration to another in exchange for his or her
signature on a recall petition is guilty of a misdemeanor. (§18603)
No one shall knowingly or willfully permit the list of signatures on a recall petition to be used for any
purpose other than qualification of the recall question for the ballot. Violation is a misdemeanor. (§18650)
b. Provisions Relating to Fraudulent Signatures
Every person who solicits any circulator to affix to a recall petition any false or forged signature, or to cause
or permit a false or forged signature to be affixed, is guilty of a misdemeanor. (§18610)
Anyone who circulates or causes to be circulated a recall petition knowing it to contain false, forged, or
fictitious names, is punishable by a fine not exceeding $5,000 or by imprisonment in the state prison for 16
months or two or three years or in a county jail not exceeding one year, or by both fine and imprisonment
who circulates or causes to be circulated any initiative, referendum, or recall petition, knowing it to contain
false, forged, or fictitious names. (§18611)
Every person who knowingly signs his or her name more than once to a recall petition or signs his or her
name to that petition knowing himself or herself at the time of signing not to be qualified to sign it is guilty
of a misdemeanor. (§18612)
Every person who subscribes to any recall petition a fictitious name, or who subscribes thereto the name of
another, or who causes another to subscribe such a name to that petition, is guilty of a felony and is
punishable by imprisonment in the state prison for two, three, or four years. (§18613)
Every person who files in the Office of the Elections Official any recall petition to which is attached any
signature which the person filing the petition knows to be false or fraudulent or not the genuine signature of
the person whose name it purports to be, is punishable by a fine not exceeding $5,000 or by imprisonment in
the state prison for 16 months or two or three years or in a county jail not exceeding one year, or by both the
fine and imprisonment. (§18614)
c. Threats to Prevent Petition Circulation or Filing
Every person who threatens to commit an assault or battery on a person circulating a recall petition or on a
relative of such a person or to inflict damage on the property of the circulator or relative, with the intent to
dissuade the circulator from circulating the petition or in retribution for the circulation, is guilty of a
misdemeanor. (§18630)
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VI. FILING THE RECALL PETITION
All sections of the recall petition shall be filed at the same time. No additional signatures may be filed or
accepted after the initial filing. The petition sections shall be filed by the proponents or by any person or
persons authorized in writing by a proponent. A copy of the written authorization must be included with the
filing. Each section of the petition must be filed with the Elections Official in the jurisdiction for which it
was circulated. If circulated in more than one county, it must be filed in the county for which it was
circulated. (§11222(a))
If the Elections Official determines that the number of signatures, on its face, is equal to or greater than the
minimum required, the petition will be accepted for filing. Any sections of the petition not so filed shall be
void for all purposes. If the number, on its face, is less than the minimum required, the petition will not be
accepted for filing and will be returned to the proponents. (§11222(b))
If the petition was circulated in more than one county, the Elections Official of each county shall affix, with
the certificate showing the results of his or her examination, the number of registered voters of the county
residing within the electoral jurisdiction of the officer sought to be recalled. (§11223)

VII. VERIFICATION OF PETITION SIGNATURES
When proponents bring in the petition for filing, the Elections Official must count the number of signatures
on it. If, from this examination, the Elections Official determines that the number of signatures, on its face,
equals or is in excess of the minimum number of signatures required, the Elections Official shall accept the
petition for filing. The petition shall be deemed as filed on that date. Any petition not so filed must be
returned to the proponents and is void for all purposes. (§11222)
The Elections Official must verify every signature submitted or, where more than 500 signatures are
submitted, may use a random sampling signature verification technique.
1. If the random sampling technique is not used, the Elections Official has 30 days from the date of filing of
the petition (excluding Saturdays, Sundays, and holidays) to determine whether the petition is signed by
the required number of voters, certify the results of the examination, and notify the proponents. If the
petition is found to have sufficient signatures, the Elections Official must certify the results to the
governing board at its next regular meeting. If the petition is found to have insufficient signatures, the
Elections Official must certify this result. (§11224)
2. If the random sampling technique is used, the Elections Official must complete the examination of the
sample of signatures within 30 days of the filing of the petition, excluding Saturdays, Sundays, and
holidays. If, for example, 87% of the sample signatures are found to be valid, then 87% of the entire
number of signatures are deemed to be valid.
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If the statistical sampling determines that the number of valid signatures is greater than 110% of the
required number, the petition is considered qualified without further verification, and the Elections
Official must certify the results of the examination to the governing board at its next regular meeting.
If the total number of valid signatures is less than 90% of the number of signatures required to qualify the
petition, the Elections Official shall certify the petition to be insufficient. If the petition is found
insufficient, no action shall be taken on the petition. However, the failure to secure sufficient signatures
shall not preclude the later filing of an entirely new petition to the same effect. (§11225)
If the statistical sampling shows that the number of valid signatures is within 90 to 110% of the number
of signatures needed, the Elections Official must examine and verify each signature filed. If the result of
this complete examination shows that the petition has the required number of signatures, the Elections
Official must certify the results of the examination to the governing body at its next regular meeting. If
the number of valid signatures is less than the required number, the Elections Official shall certify the
petition to be insufficient. If the petition is found insufficient, no action shall be taken on the petition.
However, the failure to secure sufficient signatures shall not preclude the later filing of an entirely new
petition to the same effect. (§11225)
Upon completing the examination of the petition, the Elections Official shall attach to the petition a
certificate showing the result of this examination and shall notify the proponents of either the sufficiency
or insufficiency of the petition. (§§11224, 11225)

VIII. CERTIFYING RESULTS OF SIGNATURE VERIFICATION
1. Insufficient Number of Valid Signatures
If the certificate shows that the petition contains an insufficient number of valid signatures to qualify the
recall for the ballot, no further action is taken and the petition remains on file. (§11226)
No insufficiency in a petition against any officer shall bar the later filing of a new petition against that
officer. (§11300)
2.

Sufficient Number of Valid Signatures

If the petition is found to have sufficient valid signatures to qualify the recall for the ballot, the Elections
Official will immediately certify the results of the signature examination to the governing body for
consideration at its next regular meeting. (§§11224, 11225, 11227)
The certificate shall contain:
•
•

name of officer whose recall is sought;
title of his or her office;
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•
•
•
•

number of signatures required by law;
total number of signatures on the petition;
number of valid signatures on the petition;
number of signatures that were disqualified.

3.

Restrictions on Access to Recall Petitions

Some voters may have concerns about possible harassment if they sign initiative, referendum, or recall
petitions. Government Code Section 6253.5 provides that such petitions (and any memoranda prepared by
the Election Officials in examining the petitions) are not deemed to be public records and are not open to
inspection. There are two exceptions:
•

Employees of the County Election Office responsible for verifying the signatures; and

•

Recall proponents if the petition is deemed insufficient and fails to qualify for the ballot. In that event,
proponents have the right to examine those signatures found to be invalid and the reasons therefor.
"Proponents" are those individuals listed on the Notice of Intention (or a person authorized in writing by
the proponent). Any such examination shall begin within 21 days following certification of
insufficiency. (§11301, Government Code Section 6253.5)

IX. RESIGNATION OF OFFICEHOLDER
If the incumbent whose recall is being sought resigns (or a vacancy occurs for any other reason) at any time
following the filing of the recall petition, the recall process shall proceed if sufficient number of signatures
were filed as of the day of the vacancy.
If insufficient number of signatures, or no signatures, were filed as of the date of the vacancy, the recall
election shall not proceed and a vacancy in the office that is the subject of the recall petition shall be filled as
otherwise provided by law.
A person who was subject to a recall petition may not be appointed to fill the vacancy in the office that he or
she vacated and that person may not be appointed to fill any other vacancy in office on the same governing
board for the duration of the term of office of the seat that he or she vacated.
(§11302)
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X. THE RECALL ELECTION
1. Calling the Election
Within 14 calendar days after the meeting at which the governing body received the certificate of sufficiency
from the County Elections Official, the governing body is to issue an order calling the election. (§11240)
If the governing body fails to act within those 14 calendar days, the County Elections Official shall call for
the election within five calendar days.
If the recall is to be voted on by voters in more than one county, the Elections Official of the county with the
largest number of registered voters who will be voting in the election shall set the date in consultation with
Elections Officials of the other counties. (§11241)
A recall election shall be conducted, canvassed, and the results declared in substantially the manner provided
by law for a regular election for the office. One election is sufficient for the recall of several officers.
(§§11328, 11329)
The election shall be held not less than 88, nor more than 125, days from the date of the order. (§11242)
 Note: If a regular or special election is to be held throughout the electoral jurisdiction of the incumbent
sought to be recalled within this time period, the recall election shall be held on the same day, and
consolidated with, the regular or special election. (§11242)
No election shall be held on any day other than a Tuesday, nor shall any election be held on the day before,
the day of, or the day after a state holiday. (§1100)
2. Filing Requirements for Candidates
Once the recall election is called, there will be a nomination period for candidates to file for election to the
office.
Exception: Although it is clear that Superior Court judges are subject to recall, Article VI,
Section 16 of the California Constitution creates some legal uncertainty as to whether the
successor to a recalled judge is elected by the voters or appointed by the Governor. If it is the
latter, obviously the need for a contest involving successor candidates is eliminated. It is,
therefore, suggested that Elections Officials seek their own legal counsel to clarify this issue
should it arise.
The nomination period must not open before the day the order of election is issued and must close not later
than the 75th day before the election. If the County Elections Official is required to certify to the governing
board the names of candidates to be placed on the ballot, it shall be done by the 71st day before the election.
(§11381(b))
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The incumbent may not be a candidate to succeed himself or any other member of the same governing board
who is also the subject of recall, but he or she may submit a statement for publication in the County Voter
Information Guide. (§§11327, 11381(c), 13307)
 Note: The nomination period for recall elections may very likely be shortened. For example, the election
could be called to be held in the minimum of 88 days. Since the nomination period under any
circumstances must close on the 75th day, the nomination period would consist of just 14 calendar days.
(§11381(b))
Nomination petitions may or may not be required of candidates, depending on the office held by the
incumbent. The number of nominating signatures, if any, will be the same as required of candidates seeking
that particular office in a regular election. (§11381) Check with the County Elections Official regarding
what is required to be filed for the office.
There are no filing fees for school or special district offices. Filing fees for County Supervisor and
countywide office are 1% of the official's annual salary. (§8104(b))
a. Petitions In-Lieu of Filing Fee
If there is a filing fee, petitions in-lieu of payment of that fee must be made available to candidates, who may
circulate these petitions and gather signatures in lieu of paying all or a portion of the filing fee. (§8106)
b. Candidate Qualifications
In addition to filing nomination documents (declaration of candidacy and nomination petition, if required),
some candidates have to provide documentation of their qualifications. (§13.5) In Santa Clara County, these
candidates would be: Assessor, District Attorney, Sheriff and Superior Court Judges.
c. Candidate Statements
Candidates' statements for publication in the County Voter Information Guide are optional. Statements are
filed in accordance with the provisions of Elections Code §13307. The cost of statements in a recall election
will be determined by the County Elections Official once the election has been called.
For candidates, the statement is due at the time his or her nomination documents (declaration of candidacy
and nomination petition, if required) are filed. (§13307(a)(2))
The incumbent whose recall is being sought may also submit a statement for inclusion in the official County
Voter Information Guide. (§11327)
Statements must be filed no later than 5 p.m. on the last day of candidate filing. (§13307)
 Note to Elections Official: Notify incumbent of his or her right to submit a statement and deadline for
filing.
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All candidate and incumbent statements shall remain confidential until the close of the filing period at 5 p.m.
on the last day of candidate filing.
3. Design of the Ballot
Except in the case of a landowner voting district, the question on the ballot will be: "Shall [name of
incumbent sought to be recalled] be recalled (removed) from the office of [title of office]?" with the voter
marking either "Yes" or "No." Below that will appear the names of the candidates who have filed to seek
election to the office in the event the recall is successful. Appropriately identified write-in space must also
be provided. (§§11320, 11322)
If there are multiple recalls that have qualified for the ballot, following the list of candidates to succeed to
one office would be the recall question for the next office, and so on. Candidates will be listed in
randomized alphabetical order based upon a drawing of letters by the Secretary of State. In the case of
candidates for countywide office, they will be listed in randomized alphabetical order and then rotated in
conformance with Election Code Sections 13111(g) and 13112.
4. County Voter Information Guide
The County Voter Information Guide shall include both the statement of reasons for the recall (from the
Notice of Intention) and the incumbent's answer, if one was filed. The statement and answer shall be printed
on the same page or on facing pages and shall be of equal prominence. If the recall of more than one
incumbent is sought, the statement and answer for each shall be printed together and shall be clearly
distinguished from those of any other officer. (§11325)
5. Majority Vote Required to Recall the Incumbent
If a majority of the votes on a recall proposal are "Yes," the officer sought to be recalled shall be removed
from office upon the qualification of his successor. (§11384)
6. Plurality Vote to Elect a Successor
If the incumbent is recalled, the candidate receiving the highest number of votes shall be declared elected for
the unexpired term of the recalled officer. (§11385)
If the candidate who received the highest number of votes fails to qualify within 10 days after receiving his
or her certificate of election, the office to which he or she was elected shall be vacant, and shall be filled
according to law. (§11386)
7. Campaign Finance Reporting Requirements and Limitations
Proponents of recalls, officers subject to recall, and candidates may have disclosure requirements required by
the state Political Reform Act, as well as any additional limitations or requirements established by local
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ordinance, if any. It is imperative for all parties involved with a recall to check with the County Elections
Official on any and all applicable state and local laws about reporting requirements.
Additional information about specific disclosure requirements is available by contacting the Fair Political
Practices Commission, which enforces the Political Reform Act, at 1-866-ASK-FPPC (275-3772) or (916)
322-5660 and/or FAX (916) 322-3711. The address is 428 "J" Street, Suite 450, Sacramento 95814.

XI. THE AFTERMATH
1. Repeating a Recall if the Incumbent is Not Recalled
If the recall election is conducted and the incumbent is not recalled, a new recall may not be commenced
against the officer within six months of that election nor during the last six months of the officer’s term of
office. (§11007)
2. Right of the Recalled Incumbent to Run in Future Elections
A successful recall election applies only to the current office. There is nothing in the law to prevent a public
official recalled in one election from running for the same or any other office in an election for a subsequent
term of office.
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APPENDIX A

Qualifying a Recall for the Ballot
Steps and Timeframes Involved in Preparing and Circulating the Recall Petition
within 7
days

Proponents serve incumbent by
personal delivery or certified
mail with a copy of the Notice
of Intention. (E.C. 11021)

Proponents file with Office of the
County Elections Official original
Notice of Intention and an affidavit of
time and manner of service.
(E.C. 11021)

No timeframe specified

Proponents publish Notice
of Intention (except for
answer of the incumbent)
one time only in a
newspaper of general
circulation at their expense.
(E.C. 11022

10 days after filing of
incumbent's answer or, if no
answer filed, 10 days after
expiration of 7 day deadline
for filing. (E.C. 11042(a))

within 7
days

Incumbent files answer with
Office of the County
Elections Official and serves
copy to one of the
proponents.
(E.C. 11023(a))

10 days after filing of incumbent’s
answer or, if no answer filed, 10
days after expiration of 7 day
deadline for filing.(E.C. 11402(a))

Proponents file with Office of the County
Elections Official two blank copies of proposed
format for recall petition and proof of
publication of Notice of Intention.
(E.C. 11042)
within 10 days

Office of the County Elections
Official notifies proponents in
writing of findings as to
whether form and wording of
petition meets requirements of
Elections Code.
(E.C. 11042)

within
10 days

Proponents file two
corrected copies of
form and wording of
recall petition.
(E.C. 11042)

Written request by petition signers to
withdraw signatures must be filed no
later than day before petition is filed.
(E.C. 103, 11303)

Repeat this process as often as
necessary until the Office of the County
Elections Official finds that no
alterations are required.
within 10 days

Office of the County Elections Official notifies
proponents that petition format meets requirements of
Elections Code and authorizes them to circulate petitions.
(E.C. 11042, 11220)

Circulation Period: number of days and number of signatures
required depends on number of registered voters in jurisdiction
(E.C. 11220, 11221) per last report to Secretary of State.

Proponents or authorized representative file all petition sections at same time. Office of the County Elections Official
counts number of signatures on face of petition - the "raw count". (E.C. 11222)

Office of the County
Elections Official finds
signatures on petition
sufficient and certifies
to Governing Body at
next regular meeting.
(E.C. 11227)

Governing Body calls for
election within 14 days. (If,
however, the Governing Body
fails to act within 14 days,
Office of the County Elections
Official shall call the election
within 5 days. (E.C. 11240,
11241)

Number of signatures prima facie (on its
face) meets requirements.
30 days to check signatures (E.C. 11224)
Office of the
County Elections
Official retains
petition for eight
months from
certification of
results of the
election.
(E.C. 17400)
88-125 days from
issuance of order
calling election.
(E.C. 11242)

Office of the County
Elections Official finds
signatures on petition are
insufficient. Certifies
insufficiency and notifies
proponents with copy to
district. Petition remains
on file.
(E.C. 11224, 11226)
Date of Recall Election
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Number of signatures prima facie (on
its face) does not meet requirements.

Office of the County
Elections Official retains
petition for eight months
from final exam of petition.
(E.C. 17400)
Proponents must begin
exam within 21 days of
certification of
insufficiency.
(E.C. 11301, G.C. 6253.5)

Office of the
County
Elections
Official does
not file
petition and
returns
petition to
proponents.
(E.C. 11222)

APPENDIX B

RULES FOR COUNTING THE NUMBER OF WORDS

Section 9 of the Elections Code establishes the rules for counting the number of words in the proponents’
"Notice of Intention," the incumbent’s answer, candidate statements, etc. See below:
•

Punctuation is not counted.

•

Each word shall be counted as one word except as specified in this section.

•

All geographical names shall be considered as one word; for example, "City and County of San
Francisco" shall be counted as one word.

•

Each abbreviation for a word, phrase, or expression shall be counted as one word.

•

Hyphenated words that appear in any generally available standard reference dictionary, published in the
United States at any time within the 10 calendar years immediately preceding the election for which the
words are counted, shall be considered as one word. Each part of all other hyphenated words shall be
counted as a separate word.

•

Dates consisting of a combination of words and digits shall be counted as two words. Dates consisting
only of a combination of digits shall be counted as one word.

•

Any number consisting of a digit or digits shall be considered as one word. Any number which is
spelled, such as "one," shall be considered as a separate word or words. "One" shall be counted as one
word whereas "one hundred" shall be counted as two words. "100" shall be counted as one word.

•

Telephone numbers shall be counted as one word.

•

Internet web site addresses shall be counted as one word.
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APPENDIX C

NOTICE OF INTENTION TO CIRCULATE RECALL PETITION
TO THE HONORABLE

:
(name of officer sought to be recalled)

Pursuant to Section 11020 of the California Elections Code, the undersigned, registered qualified voters of
the

, in the State of California, hereby give notice
(name of district)

that we are the proponents of a recall petition and that we intend to seek your recall and removal from the
office of

, in

,

(title of office)

(name of district)

California, and to demand election of a successor in that office.
The ground for the proposal recall are as follows:
(STATE GROUNDS, 200 WORDS OR LESS)
The printed names, signatures, and residence addresses of the proponents are as follows:
Name

Address

Signature

1.
2.
3.
(See page 4 of this Guide for the total required number of proponents’ names, addresses and
Signatures required in this spaces above.)
Telephone number to contact proponents (optional) (
) A copy of this and the proof of servicer will be filed with the

Elections Official.
(name of county)

You may file an answer to the statement of the proponents with the

Elections
(name of county)

Official within 7 days after the notice is filed. It may not be more than 200 words. If an answer is filed, a
copy of it must also be served personally or by certified mail within that same 7 day period on one of the
above proponents. The answer shall include the printed name, signature, and business or residence address
of the officer sought to be recalled.
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APPENDIX D

PROOF OF PERSONAL SERVICE
I,

declare that:
(print full name)

At the time of service I was at least 18 years of age. My name, address and telephone
number are as follows:

(print full name)
(complete address)

(

)
(telephone number)

I personally served to
(print full name of officer sought to be recalled)

a copy of the Notice of Intention to Recall him/her by delivering the copy of the Notice of
Intention to him/her at:
(complete address)

on

at

a.m./p.m.

(date)

(time)

.

(circle one)

I have attached the original of the Notice of Intention to Recall to this Proof of Personal
Service.
I,

, declare under penalty of perjury
(print full name)

under the laws of the State of California that the foregoing is true and correct, and that
I __________________________________executed this proof of personal service on
(print full name)

_________________________ at _____________________________________________________.
(date)

(place of signing, e.g., city or county)

(complete signature)

30

APPENDIX E

PROOF OF SERVICE BY CERTIFIED MAIL
I,

declare that:
(print full name)

At the time of service, I was at least 18 years of age and I,
(print full name)

reside/am employed

in

at

(circle one)

(name of county)

(complete address)

On

I deposited in the mail at
(date)

a copy of the
(place, e.g., name of city or county)

Notice of Intention to Recall
(print full name of officer sought to be recalled)

in a sealed envelope, with fully prepaid postage thereon for certified mail, addressed to:
at:
(print full name of officer sought to be recalled)

.
(mail address)

I have attached the original of the Notice of Intention to Recall to this Proof of Service.
I,

declare under penalty of
(print full name)

perjury under the laws of the State of California that the foregoing is true and correct,
and that I executed this Proof of Service on

at
(date)

.
(place of signing, e.g., city or county)

(complete signature)
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APPENDIX F

PROOF OF PERSONAL SERVICE
I,

declare that:
(print full name)

At the time of service I was at least 18 years of age. My name, address and telephone
number are as follows:

(print full name)
(complete address)

(

)
(telephone number)

I personally served to
(print full name of proponent of recall)

a copy of the answer to the Notice of Intention to Recall him/her by delivering the copy of the
said answer to him/her at:
(complete address)

on

at

a.m./p.m.

(date)

(time)

.

(circle one)

I have attached the original of the answer to the Notice of Intention to Recall to this Proof
of Personal Service.

I,

, declare under penalty of perjury
(print full name)

under the laws of the State of California that the foregoing is true and correct, and that
I executed this proof of personal service on

at
(date)

.
(place of signing, e.g., city or county)

(complete signature)
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APPENDIX G

PROOF OF SERVICE BY CERTIFIED MAIL
I,

declare that:
(print full name)

At the time of service, I was at least 18 years of age and I,
(print full name)

reside/am employed

in

at

(circle one)

(name of county)

(complete address)

On

I deposited in the mail at
(date)

a copy of the
(place, e.g., name of city or county)

answer to Notice of Intention to Recall to
(print full name of proponent of recall)

in a sealed envelope, with fully prepaid postage thereon for certified mail, addressed to:
at:
(print full name of proponent of recall)

.
(mailing address)

I have attached the original of the answer to Notice of Intention to Recall to this Proof of
Service.
I,

declare under penalty of
(print full name)

perjury under the laws of the State of California that the foregoing is true and correct,
and that I executed this Proof of Service on

at
(date)

.
(place of signing, e.g., city or county)

(complete signature)
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APPENDIX H
(1 of 2)

SAMPLE OF PETITION FOR RECALL
TO THE HONORABLE
(1)
,
Pursuant to the California Constitution and California election laws, we the undersigned registered and qualified electors of the
, California, respectfully state that we
(2)
of
(3)
seek the recall and removal of
(4)
, holding the office of
(5)
, in
(6)
, California.
We demand an election of a successor to that office.
to
The following Notice of Intention to Circulate Recall Petition was served on
(7)
(8)
:
Included in this space are:

•

(9)

The complete text of Notice of Intention as published. It must appear exactly as written on original Notice, including punctuation,
capitalization, spelling, format, etc., with the exception of the language relating to the incumbent’s right to file an answer.

•

There shall be at least 10 names of recall proponents from the original Notice of Intention that are selected by the proponents.
Signatures and addresses do not need to be included.
The answer of the officer sought to be recalled is as follows:
If no answer, insert “No answer was filed.” (10)
Each of the undersigned states for himself/herself that he or she is a registered and qualified elector of the
(11)
of
(12)
, California.

DECLARATION OF PERSON CIRCULATING SECTION OF RECALL PETITION
(MUST BE IN CIRCULATOR’S OWN HANDWRITING)
I,

, solemnly swear (or affirm) all of the following:

(15)
1.
2.

3.

That I am 18 years of age or older.
That my residence address, including street and number, is
.
(If no street or number exists, a designation of my residence adequate to readily ascertain its location is
.)
That the signatures on this section of the petition form were obtained between
(Month and Day)
,
20______, and
(Month and Day)
, 20______; that I circulated the petition and I witnessed the
signatures on this section of the petition form being written; and that, to the best of my information and belief,
each signature is the genuine signature of the person whose name it purports to be.

I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct:
Executed on

(Date)

at

(City or Community Where Signed)

Circulator’s Signature

, California. (16)

Date
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EXPLANATION OF RECALL PETITION FORMAT

APPENDIX H
(2 of 2)

The sample on the previous page will help you design your petition in accordance with applicable laws and
guidelines. When using this format, fill in the blanks and required information, and remove the numbers in
parentheses that have been included as a reference tool only.
General Requirements:
•
•

•
•

Petition must be in at least 8 point type.
If signature spaces are printed on both sides of a sheet of paper, everything except the declaration of
circulator must appear on each side of the paper. The circulator’s declaration must follow the last
signature box. It is suggested that petitions be printed on 8 ½" x 14" paper in order to maximize the
number of signature spaces printed on a sheet of paper.
All petition sections must be printed in uniform size and darkness with uniform spacing.
Each page of the petition must have at least a 1 inch margin across the top and a ½ inch margin across the
bottom.

SPECIFIC EXPLANATIONS OF NUMBERS ON THE SAMPLE:
1. Insert name of appropriate governing body. The local authority, which orders or "calls" elections for that
office, or the governing authority for that jurisdiction should be named.
2. Insert electoral jurisdiction here; county, city, or district, as appropriate.
3. Insert geographical location here; city, county, etc. as appropriate.
4. Insert here the name of person whose recall is being sought.
5. Insert name of office.
6. Same as #3 above.
7. Insert date served.
8. Same as #4 above.
9. Remove box and insert appropriate information.
10. Insert 200 word of less answer of recallee or wording that no answer was filed.
11. Same as #2 above.
12. Same as #3 above.
13. Example illustrates space for three signatures. You can include as many spaces as will fit.
14. A space at least one inch wide shall be left blank after each name for use of the elections official.
15. Circulator inserts his/her full name as the person who gathered the signatures.
16. The petition must be set in at least 8 point type. If signatures spaces are printed on both sides of a sheet
of paper, the above information, except for the declaration of circulator must appear on each side of the
paper. The circulator’s declaration must follow the last signature box. It is suggested that petition be
printed on 8 ½” x 14” paper in order to maximize the number of signature spaces printed on a sheet of
paper.
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